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1          The following proceedings were had and 

2 test im ony taken, to wit :   

3          

4                    SUSAN FRASER, 

5  having been first  duly sworn, test ified as follows:

6                           

7          MR. NI KOLAI :   Good m orning.  My nam e is Peter 

8 Nikolai and I  represent  Opposers, Perfect  Mem orials, 

9 LLC, in this m at ter.  Before we begin the direct  

10 exam inat ion today, I  want  to note for the record that  

11 Perfect  Mem orials is cross-exam ining Ms. Fraser under 

12 protest .  Applicant , United Prior ity Dist r ibutors 

13 failed to t im ely serve its pret r ial disclosures on us.  

14 Tradem ark Rule 2.121(e)  provides that  a party 

15 scheduled to present  evidence m ust  serve its pret r ial 

16 disclosures no later than 15 days pr ior to the opening 

17 of its test im ony, period.  

18          Rule 2.121(e)  further provides that  the 

19 disclosure m ust  disclose the nam e, telephone num ber 

20 and address of each witness from  whom  it  intends to 

21 take test im ony.  

22          Further, the disclosure m ust  provide both a 

23 general sum m ary of the subjects on which the witness 

24 is expected to test ify and a general sum m ary or list  

25 of types of docum ents and things which m ade - -  which 
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1 m ay be int roduced during the test im ony of the witness.  

2          The deadline for the Applicant  to serve its 

3 Rule 2.121 disclosure was on October 24th, 2014.  We 

4 did not  receive Applicant 's required disclosure on the 

5 24th.  When we received the not ice of this deposit ion 

6 last  Wednesday from  Applicant 's Counsel, we 

7 im m ediately not ified him  that  we had not  received the 

8 Applicant 's pret r ial disclosure.  

9          As we sit  here today, I  st ill have not  

10 received the required disclosures.  Therefore, 

11 pursuant  to Tradem ark Rule 2.123(e) , Opposer elects to 

12 cross - -  elects to cross-exam ine this witness under 

13 protest  and reserves the r ight  to object  to the 

14 receipt  of this test im ony in evidence.

15          MR. GODFREAD:   Okay.

16          MR. NI KOLAI :   Was that  too fast?

17          (Off record.)

18          MR. GODFREAD:   I f for whatever reason it 's 

19 not  clear, it  looked like Mr. Nikolai was reading from  

20 it .  Do you want  to just  subm it  a text  version of that  

21 to the reporter, of the object ion?

22          MR. NI KOLAI :   I f she got  it ,  it 's fine.

23          MR. GODFREAD:   Okay.

24                  DI RECT EXAMI NATI ON 

25 BY MR. GODFREAD:
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1     Q.   All r ight .  Okay.  Ms. Fraser, m y nam e is 

2 Paul Godfread.  I  know we spoke on the phone.  I 'm  

3 your at torney or the at torney for your business, 

4 United Prior ity Dist r ibutors.  We're here today for a 

5 t r ial test im ony deposit ion in the Tradem ark Trial and 

6 Appeal Board m at ter relat ing to the m ark Weeping 

7 Angel.  

8          Ms. Fraser, although I 've just  said it ,  would 

9 you please state your nam e for the record?

10     A.   Susan Fraser.

11     Q.   Okay.  And, Ms. Fraser, would you state what  

12 your occupat ion is?

13     A.   Owner of I n The Light  Urns and United 

14 Prior ity.

15     Q.   And is I n The Light  Urns the sam e business or 

16 related business to United Prior ity Dist r ibutors?

17     A.   They - -  yeah.  They are related, absolutely.

18     Q.   Okay.  And what  does United Prior ity 

19 Dist r ibutors do?

20     A.   Well, it 's the buying part  of our com pany.

21     Q.   Okay.  And I n The Light  Urns, is that  - -

22     A.   I n The Light  Urns is the selling part .  We 

23 are a retail com pany.

24     Q.   Understood.  Okay.  And how long have you 

25 been working with these businesses?
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1     A.   Since 2001.

2     Q.   2001.  And how long have you been in the - -  

3 assum ing - -  scratch that .  

4          Both of these businesses are pr im arily in the 

5 funeral indust ry or the funerary urns indust ry?  I s 

6 that  fair  to say?

7     A.   Yes.  We are a crem at ion urn com pany, 

8 absolutely.  That 's what  we do, creat ion urns.

9     Q.   Okay.  How long have you - -  have you 

10 personally been involved in the indust ry?

11     A.   I  started m y business in 2001.

12     Q.   Okay.  And before that?

13     A.   Before that , I  was not  in the funeral 

14 indust ry, no.

15     Q.   Okay.  Your business, United Prior ity 

16 Dist r ibutors, has been using the t radem ark Weeping 

17 Angel.  Do you recall how long you've been using that  

18 t radem ark?

19     A.   Since the sum m er of 2010.

20     Q.   Okay.  Do you know how the Weeping Angel 

21 t radem ark was chosen?

22     A.   Yes.  I  chose the - -

23     Q.   Okay.  

24     A.   Um -hum .

25     Q.   I  was going to just  say go ahead and - -  
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1     A.   Okay.

2     Q.   - -  say how it  was chosen.  All r ight . 

3     A.   Okay.  I t  was based on a brand.  I  wanted to 

4 create a brand with the Angel of Grief m onum ent  

5 created in the late 19th century by Mr. Story in Rom e 

6 for his wife.

7     Q.   Okay.  Did you do any research about  the nam e 

8 Weeping Angel around the t im e of 2010 when you started 

9 using it?

10     A.   Absolutely.  I nternet  research is what  I  did, 

11 and I  researched the nam e Weeping Angel urn.  Weeping 

12 Angel urn did not  com e up anywhere.  The only Weeping 

13 Angel I  could find was a character based on a Brit ish 

14 show, Doctor Who, which was kind of a hideous 

15 creature, but  I  didn't  feel that  we would be connected 

16 with that  character in any way when we created our urn 

17 nam e.

18     Q.   But  there were no other urns for sale that  

19 you could find that  were using Weeping Angel?

20     A.   None.  There was none, absolutely.

21     Q.   Okay.  You said you did research before 

22 adopt ing the Weeping Angel nam e as a t radem ark.  Did 

23 you do any addit ional I nternet  research in the t im e 

24 after you adopted it?  And by that , I  m ean did you do 

25 I nternet  research to see if Weeping Angel was - -  how 
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1 Weeping Angel was used?

2     A.   Well, we always check on our nam es.  I t 's 

3 part  of being an I nternet  com pany.  You're always 

4 t rying to protect  your brand, so, yes, of course.

5     Q.   Okay.  Okay.  I n the very - -  say the very 

6 first  year after adopt ing, say, 2010, 2011 t im e fram e, 

7 were there any other urns using Weeping Angel as a 

8 nam e?

9     A.   Well, we did discover that  Perfect  Mem orials 

10 was using it ,  I  believe in the sum m er of 2011, som e 

11 t im e in the sum m er of 2011.

12     Q.   Okay.  Do you rem em ber searching - -  between 

13 the sum m er of 2011 and when you started using it  in 

14 2010, do you rem em ber searching the I nternet  for 

15 Weeping Angel or Weeping Angel urns and finding 

16 anything?  

17     A.   No.  No.  We were the only ones.

18     Q.   Okay.  Okay.  Cont inuing on in the t im e 

19 period, say, after 2011, after sum m er of 2011 to the 

20 present , other than yourself and Perfect  Mem orials, 

21 have you found any other urns called the Weeping Angel 

22 urn?

23     A.   Yes.

24     Q.   Okay.  I s that  - -  is that  Weeping Angel urn 

25 st ill on the m arket  today?
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1     A.   No.  No.  They've changed their  nam e as - -  by 

2 our request .

3     Q.   By your request?

4     A.   Absolutely.  Our request  and proof that  we 

5 filed the m ark, and so they changed the nam e.

6     Q.   To clar ify, you m ean the applicat ion - -  

7     A.   Yes.

8     Q.   - -  the Weeping Angel applicat ion - -  

9     A.   Yes, the applicat ion.

10     Q.   - -  in this case.

11     A.   Yes.

12          THE REPORTER:   Excuse m e.  You guys were 

13 talking at  the sam e t im e, so I 'm  not  sure I  got  the 

14 full quest ion.  I  got  parts of it .

15          MR. GODFREAD:   I  will reiterate to the best  

16 of m y abilit y, and I ' ll have Susan answer again, m aybe 

17 to the best  of her abilit y, and hopefully that  will 

18 clar ify it .   

19 BY MR. GODFREAD:

20     Q.   And, Susan, let  m e just  put  another 

21 adm onit ion on the record.  Because we have som eone 

22 here t rying to type and record what 's being said, 

23 please wait  unt il you are absolutely sure that  either 

24 I 've finished m y quest ion or when Mr. Nikolai is 

25 cross-exam ining, that  he's finished his quest ion, so 
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1 that  we can have a clear record.

2     A.   Certainly.

3     Q.   I ' ll t ry to reiterate m y quest ion as close as 

4 possible.  

5          I  think it  was essent ially today, are there 

6 any other urns on the m arket  using Weeping Angel, 

7 other than Perfect  Mem orials and United Prior ity 

8 Dist r ibutors?

9     A.   No.  No.

10     Q.   Okay.  You m ent ioned that  search engine 

11 results are im portant  to United Prior ity Dist r ibutors 

12 advert ising or m arket ing.  Do you do any advert ising 

13 direct ly with Google or any other search engine?

14     A.   Yes.  We definitely advert ise with Google, of 

15 course.

16     Q.   Okay.  Do you use the term  Weeping Angel 

17 specifically as a search term  or a key word for 

18 advert ising?

19     A.   Yes.  I  don't  know that  I 'm  running an ad 

20 that  says Weeping Angel r ight  now, but  when a name is 

21 on the I nternet , that  is your brand, and that  is your 

22 way of advert ising, and when a custom er types in a 

23 nam e to find a product , you don't  have to be 

24 advert ising on Google to com e up.  I t  would be through 

25 what 's considered organic search results, and we will 
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1 com e up under organic search results, because it  is 

2 the nam e of our urn.

3     Q.   Okay.  But  som e t im e in the past , you have 

4 used Weeping Angel as a key word or as part  of your 

5 I nternet  advert ising?

6     A.   I t  is absolutely used as a key word under the 

7 products that  it 's listed as, and we have run ads 

8 through Google in the past  with Weeping Angel.  We - -  

9 I  just  do not  believe that  we have any running today.  

10 We change all the t im e, our ads.

11     Q.   Okay.

12     A.   Yeah.

13     Q.   Do you know if the Opposer, Perfect  

14 Mem orials, has ever used the key word phrase Weeping 

15 Angel as a key word for Google or other search engine 

16 advert ising?

17     A.   Certainly.  Certainly.  They - -  I  believe 

18 they have it  running today.  I  think they have it  

19 running all the t im e.  

20     Q.   Okay.

21     A.  And they would use it  in their  product  m eta 

22 tags as a key word, just  like any product  you put  on 

23 the I nternet , you indicate how you want  your custom er 

24 to find you through the nam e indicated.

25     Q.   Explain what  you m ean there by using a nam e 
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1 in a m eta tag.

2     A.   I f you were to r ight  click any product  page, 

3 you would see exact ly what  the com pany has put  on that  

4 page to describe their  product .  They'll have a 

5 descript ion indicat ing that  product .  They'll have 

6 m eta tags that  will be word com m a word com m a word 

7 com m a, which is supposed to organically com e up.  That  

8 product  will com e up when a custom er types into the 

9 search engine those words.  They're there for 

10 everybody.  The I nternet  is incredibly easy to see 

11 what  anyone is doing, because it 's all r ight  there in 

12 front  of you.

13     Q.   Let 's turn a lit t le bit  to your relat ionship 

14 or your com pany's relat ionship with the Opposer, 

15 Perfect  Mem orials.  

16          Do you know any of the people working at  

17 Perfect  Mem orials?

18     A.   I  spoke with Mr. West  and I  spoke with Ryan, 

19 I  only know him  by Ryan, who has - -  I  talked to him  on 

20 the phone as well,  and so, yes.

21     Q.   Okay.  How do you know Mr. West , or how well 

22 do you know Mr. West?

23     A.   Well, at  the beginning of our buyer/ seller 

24 relat ionship, he - -  I  have spoken to him  about  his 

25 needs, requirem ents for urns that  he bought  through 
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1 us.

2     Q.   Did any of these urns that  he bought  from  

3 United Prior ity Dist r ibutors, were any of those urns 

4 m arketed under the nam e Weeping Angel?

5     A.   Well, he never bought  a Weeping Angel from  

6 us, as far as I  can recall.   I  do not  think so.

7     Q.   Okay.  But  he bought  other urns from  United 

8 Prior ity Dist r ibutors?

9     A.   Yes, of course.

10     Q.   Okay.  And these urns that  he bought  from  

11 United Prior ity Dist r ibutors he sold through Perfect  

12 Mem orials?

13     A.   Yes.  I  think - -  yes.  I  would definitely 

14 assum e, yes.  Of course.

15     Q.   I s it  fair  - -  okay.  I s it  fair  to say that  

16 Perfect  Mem orials is a direct  com pet itor with United 

17 Prior ity Dist r ibutors today?

18     A.   For two I n The Light  Urns.

19     Q.   For two I n The Light  Urns - -  

20     A.   Right .  We're both retail com panies.  We're 

21 both retail com panies, so, yes, we are a direct  

22 com pet it ion.

23     Q.   Do you know any inform at ion as to - -  or do 

24 you have any inform at ion as to why Perfect  Mem orials 

25 chose to sell an urn under the nam e Weeping Angel?



Deposit ion of Susan Fraser  -  1 2 / 5 / 2 0 1 4
Perfect  Mem or ia ls, LLC v. United Pr ior it y Dist r ibut ors

6 1 2 .3 3 8 .3 3 7 6
Benchm ark Report ing Agency

Page 15

1     A.   I  can only say that  I  have found that  he has 

2 a tendency to pull a nam e, while full knowing that  the 

3 I nternet  is based on nam es.  So ... .

4     Q.   Meaning that  - -  are you saying that  these 

5 nam es were nam es used by United Prior ity Dist r ibutors 

6 that  he's pulling, or just  nam es in general?

7     A.   He has - -  he pulls - -  he takes - -  okay.  He 

8 has a pret ty - -  pret ty good record of copying nam es of 

9 products from  other com panies, to basically grab what  

10 they have and use it  for his nam e.  I  never - -  I  never 

11 grab another nam e, because if I  do that , I 'm  not  

12 original.  

13          However, I  can say that  I  feel that  he does 

14 it  to grab the juice that  com pany has, or he sim ply 

15 likes it  and takes it  and - -  um -hum .

16     Q.   To clar ify, are you saying that  you - -  you 

17 know that  he has adopted nam es used by your com pany 

18 after - -  after these nam es have been adopted by your 

19 com pany, and m ore - -  m aybe I ' ll leave it  at  that  and 

20 then I ' ll follow up.  

21     A.   Yes.

22     Q.   Okay.  And m ore than just  the Weeping Angel 

23 nam e.

24     A.   Yes.

25     Q.   And you also believe he's - -  or know that  
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1 he's done this to other com panies, other than your 

2 com pany?

3          MR. NI KOLAI :   Object ion, leading.  Go ahead 

4 and answer.

5          THE WI TNESS:   I  actually don't  know about  

6 other com panies, because I  don't  regulate what  he does 

7 with them .

8          MR. GODFREAD:   Okay.  Just  give m e one m om ent  

9 to review m y notes.  That  m ight  be it  for direct .

10          (Off record.)

11          MR. GODFREAD:   Okay.  That 's it  for direct .

12          THE WI TNESS:   Thank you.

13                   CROSS EXAMI NATI ON

14 BY MR. NI KOLAI :

15     Q.   Good m orning, Ms. Fraser.  My nam e is Peter 

16 Nikolai.  I  represent  Perfect  Mem orials, and I 've 

17 already stated that , but  I  j ust  wanted to get  that  - -  

18 m ake sure that  you understood that .  

19          You just  test ified that  you don't  regulate 

20 what  m y client  does, correct?

21     A.   I  said I  don't  regulate m eaning I  don't  keep 

22 an eye out  for nam es that  Perfect  Mem orial m ay be 

23 copying from  other websites or vice versa.  I 'm  only 

24 concerned with m y own website, the nam es I  choose and 

25 com panies that  copy them .
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1     Q.   Okay.  You don't  work for Perfect  Mem orials, 

2 correct?  You're not  an em ployee?

3     A.   Never.

4     Q.   And you've never been an em ployee?

5     A.   No.

6     Q.   Have you ever been to their  offices in 

7 Minnesota?

8     A.   I 've never been to Minnesota.

9     Q.   So you've never been to their  offices?

10     A.   No.

11     Q.   So as you sit  here today, you don't  know what  

12 m ot ivates m y client  to adopt  a part icular t radem ark or 

13 a descript ion of their  goods?

14     A.   I t  would be im possible for m e to know exact ly 

15 what  he's thinking.

16          MR. NI KOLAI :   I f the court  reporter could 

17 hand Ms. Fraser a copy of the page m arked at  the 

18 bot tom  with Bates num ber PM-TTAB 330.

19          (Whereupon Deposit ion Exhibit  1 

20          m arked for ident ificat ion.)

21 BY MR. NI KOLAI :

22     Q.   Ms. Fraser, just  so I 'm  sure we're all on the 

23 sam e page, could you hold the paper up, so that  we can 

24 see it ,  so - -

25     A.   (Witness com plies.)
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1     Q.   Okay.  That 's correct .  All r ight .  Do you 

2 recognize this docum ent?

3     A.   I  recognize m y web page from  a very long t im e 

4 ago.

5     Q.   I s it  a specim en - -  is it  the specim en from  

6 your applicat ion for the - -  to register the m ark 

7 Weeping Angel?

8     A.   I  don't  rem em ber.

9          MR. GODFREAD:   Object ion, the applicat ion 

10 speaks for itself,  but  you can go ahead and answer.

11          THE WI TNESS:   I  - -  I  don't  know.

12 BY MR. NI KOLAI :

13     Q.   Does it  appear that  it  was printed from  your 

14 website inthelighturns.com ?

15     A.   Yes.

16     Q.   Do you believe this is a t rue and correct  

17 copy of the pr intout  from  your website?

18     A.   Yes.

19     Q.   And this is a genuine copy of - -  of a 

20 printout  from  your website?

21     A.   Well, no, because it  is com pletely 

22 cut  off of all the other inform at ion that  would be on 

23 the page.  This is just  three products, and the logo 

24 and a header.

25     Q.   Okay.  So the other inform at ion, that  would 
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1 include like the URL at  the bot tom , correct?

2     A.   I t  would include a lot  m ore inform at ion.  I t  

3 would include a navigat ion bar.  I t  doesn't  even 

4 indicate that  this has been searched, so the search 

5 field is not  filled out .  I t 's sim ply three products 

6 pasted on a part  of m y page.

7     Q.   Okay.  I nthelighturns.com , is that  your 

8 online web store?

9     A.   Yes.

10     Q.   And you own the dom ain nam e 

11 inthelighturns.com ?

12     A.   Yes.

13     Q.   And on this page, it  shows three products, 

14 correct?

15     A.   Yes.

16     Q.   And you sell these three products, correct?

17     A.   Yes.

18     Q.   On the left -hand side, it  shows a product  

19 labeled Weeping Angel Wood Art  Urn, correct?

20     A.   Yes.

21     Q.   And you sell a Weeping Angel art  - -  wood and 

22 art  urn?

23     A.   Yes.

24     Q.   Next , it  shows on the - -  in the m iddle, the 

25 Weeping Angel Art  Urn.  Do you see that?



Deposit ion of Susan Fraser  -  1 2 / 5 / 2 0 1 4
Perfect  Mem or ia ls, LLC v. United Pr ior it y Dist r ibut ors

6 1 2 .3 3 8 .3 3 7 6
Benchm ark Report ing Agency

Page 20

1     A.   Yes.

2     Q.   And you sell this urn that 's m arked Weeping 

3 Angel Art  Urn?

4     A.   Yes.

5     Q.   And on the r ight , you show a Weeping Angel 

6 Keepsake Art  Urn, correct?

7     A.   Yes.

8     Q.   And you sell that  art  urn?

9     A.   Yes.

10     Q.   And looking back now to the Weeping Angel 

11 Wood & Art  Urn - -  actually, st r ike that .  

12          For all three of these, they show a figure 

13 with what  appears to be wings;  is that  correct?

14     A.   Yes.

15     Q.   And the figure has a long robe?

16     A.   Yes.

17     Q.   And the figure is an angel, correct?

18     A.   Yes.

19     Q.   And in these - -  in each of these three, the 

20 angel is leaning on a clear cloud?

21     A.   Yes.

22     Q.   I s that  correct?

23     A.   Um -hum .

24     Q.   And their  head is buried in its arm s?

25     A.   Yes.



Deposit ion of Susan Fraser  -  1 2 / 5 / 2 0 1 4
Perfect  Mem or ia ls, LLC v. United Pr ior it y Dist r ibut ors

6 1 2 .3 3 8 .3 3 7 6
Benchm ark Report ing Agency

Page 21

1     Q.   Right?

2     A.   Um -hum .

3     Q.   And is the - -  because the angel's burying its 

4 head in its arm s, is that  an expression of gr ief by 

5 the angel?

6          MR. GODFREAD:   Object ion, calls for 

7 speculat ion.

8          THE WI TNESS:   I t 's going to be in the eye of 

9 the beholder.

10 BY MR. NI KOLAI :

11     Q.   I s the angel weeping?

12     A.   I  can't  see that  she's weeping.  I  can't  see 

13 her face.

14     Q.   But  it 's expressing som e sort  of gr ief, 

15 correct?

16     A.   Again, it  would be up to the eye of the 

17 beholder.

18     Q.   I s the - -  the angel's not  dancing, is it?

19     A.   No.

20     Q.   And you can't  see its face, correct?

21     A.   No.

22     Q.   So it  doesn't  appear that  the angel is 

23 sm iling, does it?

24     A.   Can't  - -  

25          MR. GODFREAD:   Object ion, calls for 
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1 speculat ion again.

2          THE WI TNESS:   Can't  see her face.

3          MR. NI KOLAI :   Would you hand the witness the 

4 docum ent  m arked - -  the first  page is m arked UPD 00056, 

5 please. 

6          (Whereupon Deposit ion Exhibit  2 

7          m arked for ident ificat ion.)

8 BY MR. NI KOLAI :

9     Q.   All r ight .  Ms. Fraser, you've been handed 

10 what 's been m arked Exhibit  2.  Can you ident ify this 

11 docum ent?

12     A.   This is our Weeping Angel Wood & Art  Urn.

13     Q.   The first  page.

14     A.   Yes.

15     Q.   Could you please page through each page, so 

16 you m ake sure that  you - -

17     A.   I  have a num ber of pages.

18     Q.   Yeah.  Do you recognize all those pages?

19          MR. GODFREAD:   Maybe as a point  of 

20 clar ificat ion, you're asking if she ident ifies the 

21 exhibit  as a whole or - -  

22          MR. NI KOLAI :   Each of the pages, yeah.

23          MR. GODFREAD:   Each page?

24          MR. NI KOLAI :   Each page, does she recognize 

25 all the pages, so that  as a whole she recognizes it .
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1          MR. GODFREAD:   Okay.

2          THE WI TNESS:   Yes, I  recognize every page.

3 BY MR. NI KOLAI :

4     Q.   What  is this docum ent?

5     A.   Pardon?

6     Q.   What  is this docum ent  that 's been m arked 

7 Exhibit  2?

8     A.   These are products on I n The Light  Urns of 

9 Weeping Angel urns.

10     Q.   And these are from  your website?  These are 

11 printouts from  your website?

12     A.   Yes.

13     Q.   Are these printouts t rue and correct  

14 copies - -  t rue and correct  copies of pages from  your 

15 website?

16     A.   I  believe so.  I  can't  say word for word.

17     Q.   I s this - -  

18     A.   I  can't  say word - -  

19     Q.   Finish your answer.  

20     A.   Thank you.  I  can't  say word for word, but  

21 they certainly appear to be copies of pages of our 

22 urns.

23     Q.   And these pages are kept  on your website as 

24 part  of your ordinary course of business?

25     A.   Yes.
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1     Q.   And it 's your regular pract ice to keep these 

2 Weeping Angel urns up on your website?

3     A.   Unless they're out  of stock.

4          MR. NI KOLAI :   I  hereby m ove the adm ission of 

5 Exhibit  2.

6          MR. GODFREAD:   No object ion.

7 BY MR. NI KOLAI :

8     Q.   Look at  page - -  the first  page m arked in the 

9 lower r ight -hand corner UPD 00056.

10     A.   Um -hum .

11     Q.   This page shows your Weeping Angel Art  Urn, 

12 Wood & Art  Urn, correct?

13     A.   Yes.

14     Q.   And this is the sam e Weeping Angel Wood & Art  

15 Urn that  we saw in Exhibit  1, correct?

16     A.   Yes.

17     Q.   And it 's part  of your Weeping Angel urn line;  

18 is that  correct?

19     A.   Yes.

20     Q.   I n the Mem orial Details sect ion, it  says our 

21 Weeping Angel Wood & Art  Urn is an incredible 

22 depict ion of the Angel of Grief m onum ent  sculpture 

23 m ade in 1894 by William  Wetm ore Story for his wife 

24 Evelyn.  Do you see that?

25     A.   Yes.
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1     Q.   And is that  statem ent  correct?

2     A.   Yes.

3     Q.   And it  says a lit t le bit  later that  the angel 

4 is leaning on a clear cloud m ourning the loss of a 

5 loved one.  Do you see that?

6     A.   Yes.

7     Q.   Because the Weeping Angel Wood & Art  Urn is 

8 ident ical to the wood and art  urn of Exhibit  1, both 

9 are depict ions of the Angel of Grief sculpture m ade by 

10 William  Story, correct?

11     A.   Can you repeat  the quest ion?

12     Q.   Because the Weeping Angel Wood & Art  Urn is 

13 ident ical to the Weeping Angel Wood & Art  Urn from  

14 Exhibit  1 that  we just  went  over, they are both 

15 depict ions of the Angel of Grief sculpture by William  

16 Story, correct?

17     A.   No.  I  don't  know what  you m ean, because 

18 Exhibit  2 is the sam e as Exhibit  1.

19     Q.   The picture on - -  the m ain picture of Exhibit  

20 2, is that  ident ical to the picture labeled Weeping 

21 Angel Wood & Art  Urn in Exhibit  1?

22     A.   Yes.

23     Q.   Okay.  So both are depict ions of the Angel of 

24 Grief?

25     A.   Yes.
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1     Q.   And the Angel of Grief was created by William  

2 Story, correct?

3     A.   Yes.

4     Q.   Good.  Please turn to page UPD 59.  I t  will 

5 be about  the fourth page of the docum ent , I  believe.

6     A.   Yes.

7     Q.   This is the Weeping Angel Keepsake Art  Urn, 

8 correct?

9     A.   Yes.

10     Q.   And it 's the Weeping Angel Keepsake Art  Urn 

11 that  you sell,  correct?

12     A.   Yes.

13     Q.   And the m em orial detail sect ion is - -  has 

14 substant ially sim ilar, if not  the sam e, wording as the 

15 m em orial detail sect ion for the Weeping Angel Wood & 

16 Art  Urn, correct?  

17     A.   There are differences, but  it  is.

18     Q.   And if you com pare the keepsake art  urn shown 

19 on page UPD 0059 to the Weeping Angel Keepsake Art  Urn 

20 of Exhibit  1, they're substant ially the sam e, correct?

21     A.   We're com paring keepsake from  Exhibit  1 to 

22 Exhibit  2?

23     Q.   Yes.

24     A.   Yes.

25     Q.   And, again, your Weeping Angel Keepsake Art  
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1 Urn is a copy of - -  or - -  st r ike that .  

2          Your Weeping Angel Keepsake Art  Urn is a 

3 depict ion of the Angel of Grief m onum ent , correct?

4     A.   Yes.

5     Q.   Please turn to page 62.  Are you there?

6     A.   Yes.

7     Q.   And this is labeled the Weeping Angel Art  

8 Urn, correct?

9     A.   Yes.

10     Q.   And this one is different  from  the other two, 

11 because there appear to be two angels, one on each 

12 side of the urn;  is that  correct?

13     A.   Yes.

14     Q.   And the Weeping Angel Art  Urn on page 62 is 

15 ident ical to the Weeping Angel Art  Urn from  - -  shown 

16 on Exhibit  1, correct?

17     A.   Yes.

18     Q.   Okay.  And you used the sam e Mem orial Details 

19 sect ion here that  declares that  the Weeping Angel Art  

20 Urn is an incredible depict ion of the Angel of Grief 

21 m onum ent  sculpture, correct?

22     A.   Yes.  This - -  this sculpture that  was m ade by 

23 Starlight  Originals for our com pany, was m ade through 

24 an inspirat ion of the m onum ent  in the Protestant  

25 Cem etery in Rom e, absolutely.
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1     Q.   Okay.  All r ight .  Please turn to page 65.

2     A.   Um -hum .

3     Q.   UPD 00065.  

4     A.   Um -hum .

5     Q.   And this is labeled the Weeping Angel Old 

6 World Bronze Urn.

7     A.   Um -hum .

8     Q.   Correct?

9     A.   Yes.

10     Q.   And this is different , because instead of 

11 being on a clear cloud, it  looks like the - -  it  looks 

12 m ore like the actual m onum ent  that  Mr. Story created, 

13 correct?

14     A.   Yes.  They are both depict ing the or iginal 

15 m onum ent  in different  ways, but  - -  

16     Q.   One has the clear cloud and one does not .  

17 I t 's m ore sim ilar to the - -  st r ike that .  

18          The m onum ent  created in the Protestant  - -  in 

19 the Protestant  Cem etery in Rom e doesn't  have a clear 

20 cloud, r ight?

21     A.   No, there's no clear cloud.  There's a cem ent  

22 st ructure the angel is leaning over, and we chose a 

23 cloud, because you cannot  create a cem ent  st ructure 

24 out  of lucite, but  we alluded to the fact  that  that  is 

25 the m onum ent  that  we were offer ing as an urn to the 
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1 client .

2     Q.   Okay.  And so the Weeping Angel Old World 

3 Bronze Urn, that 's a - -  also a depict ion of the 

4 Weeping Angel or the Angel of Grief m onum ent?

5     A.   Yes.

6     Q.   Turn to page 67.  This is the Weeping Angel 

7 Child Urn, correct?

8     A.   Yes.

9     Q.   I s it  also a depict ion of the - -  or, st r ike 

10 that .  

11          I s it  inspired by the Angel of Grief 

12 m onum ent?

13     A.   Yes.

14     Q.   And it 's a depict ion of the Angel of Grief 

15 m onum ent , correct?

16     A.   I t 's inspired by it .   All of them  are 

17 inspired by Mr. Story's m onum ent  for his wife.

18     Q.   Do you use the Weeping Angel m ark on any urn 

19 that  is not  inspired by the Angel of Grief m onum ent?

20     A.   No.  As a nam e, no.

21          MR. NI KOLAI :   For Exhibit  3, I 'm  going to 

22 skip ahead to the docum ent .  I t 's a two-page docum ent  

23 start ing with PM-TTAB 000848.  

24          (Whereupon Deposit ion Exhibit  3 

25          m arked for ident ificat ion.)
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1 BY MR. NI KOLAI :

2     Q.   Could you hold it  up for m e to m ake sure 

3 we're on the sam e page?

4     A.   (Witness com plies.)

5     Q.  All r ight .  Thank you.  

6          Have you seen this docum ent  before?

7     A.   Yes.  Well, it 's a page from  m y site, appears 

8 to be.

9     Q.   And you've registered the Tradem ark Angel of 

10 Grief with the U.S. Tradem ark Office, correct?

11     A.   I  have.

12     Q.   And you - -  did you register that  m ark in 

13 connect ion with funeral urns?

14     A.   Yes.

15     Q.   What  is Exhibit  3?

16     A.   I t 's an Angel of Grief Art  Urn.

17     Q.   I s it  a pr intout  from  the inthelighturns.com  

18 website?

19     A.   Yeah, I  - -  it  certainly looks like it .   

20     Q.   I s this a t rue and correct  copy of - -  or, 

21 st r ike that .  

22          I s this pr intout  a t rue and correct  copy of a 

23 page from  your website offer ing your Angel of Grief 

24 Art  Urn?

25     A.   Yes.  I t  certainly looks like it .
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1     Q.   And this urn is kept  in the ordinary course 

2 of your business on your website - -  I 'm  sorry.  This 

3 page is kept  in the ordinary course of business of 

4 your website?

5     A.   Yes.

6     Q.   And it 's your regular pract ice to put  your 

7 products up like this on your website, correct?

8     A.   Yes.

9          MR. NI KOLAI :   Move the adm ission of Exhibit  

10 3.

11          MR. GODFREAD:   No object ion.

12 BY MR. NI KOLAI :

13     Q.   I t 's a lit t le blurry, I  realize, but  that 's 

14 your picture on the bot tom , is it  not?

15     A.   Yes.

16     Q.   And this is part  of your Beaut iful Angel of 

17 Grief Urn Line, correct?

18     A.   Yes.

19     Q.   And in the Mem orial Details sect ion, it  says 

20 that  the Angel of Grief Art  Urn is an incredible 

21 depict ion of the weeping angel m onum ent  sculpture m ade 

22 in 1894 by William  Wetm ore Story, an Am erican poet  and 

23 sculpture for his wife Evelyn.  Do you see that?

24     A.   Yes.

25     Q.   I s that  correct?
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1     A.   Yes, that 's what  it  says.

2     Q.   I s the statem ent  m ade by you on your website 

3 correct , that  this is a depict ion of the sculpture 

4 m ade by Mr. Story?

5     A.   I t  is a depict ion of the sculpture m ade by 

6 Mr. Story, yes.

7     Q.   And do you see in the first  line of the 

8 m em orial - -  of the Mem orial Details sect ion, the 

9 phrase weeping angel appears?

10     A.   I  see that , yes.

11     Q.   And you see that  you have not  capitalized 

12 either of the words weeping or angel?

13     A.   No, it 's not  capitalized.  I t 's considered in 

14 the indust ry - -

15     Q.   Excuse m e.  And there - -  all let ters are 

16 lower case there, correct?

17     A.   Yes.

18     Q.   And at  the beginning of the sentence, you 

19 have the circle R or what  appears to be the circle R 

20 next  to the words Angel of Grief, correct?

21     A.   Correct .

22     Q.   And the circle R indicates that  the Angel of 

23 Grief is a registered t radem ark owned by you, correct?

24     A.   Yes.

25     Q.   And there's no circle R next  to the weeping 
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1 angel m ark, r ight?

2     A.   Well, had I  been able to get  m y t radem ark 

3 com pleted, it  would have been under the Weeping Angel 

4 urn only.  Here, this is a search term  used in the 

5 indust ry on the I nternet  to get  people to find like 

6 urns.

7     Q.   I 'm  sorry.  What  is the search term ?

8     A.   The search term  for this urn - -  

9     Q.   Yeah.  

10     A.   - -  could be Weeping Angel, Angel of Grief, 

11 Angel Urn.

12     Q.   So custom ers of I n The Light  Urns m ay use the 

13 term  weeping angel to find products related to the 

14 weep - -  to som ething that  looks like a weeping angel.

15     A.   Hopefully - -  

16          MR. GODFREAD:   Object ion, calls for 

17 speculat ion.

18          THE WI TNESS:   Hopefully on our website, they 

19 will find m ore than the urns that  you've indicated, 

20 m any m ore, because we are using the word weeping angel 

21 to describe an angel.

22          MR. NI KOLAI :   Okay.  I  have no further 

23 quest ions.

24          MR. GODFREAD:   Do you m ind giving m e just  a 

25 few m inutes to review before we do redirect?
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1          THE WI TNESS:   Yes.

2          (Off record.)

3          THE WI TNESS:   Can I  say anything else?

4          MR. GODFREAD:   Well - -  

5          MR. NI KOLAI :   There's no quest ion.

6          MR. GODFREAD:   There's no quest ion before 

7 you.

8          THE WI TNESS:   Oh.  All r ight .

9          MR. GODFREAD:   Perhaps if you need to am end 

10 or correct  an answer to a previous quest ion, let  us 

11 know.

12          THE WI TNESS:   Yes.  The last  quest ion.

13          MR. GODFREAD:   What  was the quest ion?

14          THE WI TNESS:   The quest ion was in pertaining 

15 to the words weeping angel in the descript ion for the 

16 Angel of Grief.  When the word weeping angel was used 

17 in the descript ion of the Angel of Grief, it  was there 

18 as a descript ion, but  when the Weeping Angel urn nam e 

19 is used for the urn, it  is a brand, and for us, it 's 

20 ext rem ely im portant  that  we brand our nam es and later 

21 we can brand - -  we have branded - -  t r ied to brand 

22 Weeping Angel, and we call it  a depict ion of the Angel 

23 of Grief, and that  was what  I  wanted to say.

24          MR. NI KOLAI :   I f she's going to give that  

25 answer, I 've got  quest ions.
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1          MR. GODFREAD:   Follow-up quest ions to that  

2 quest ion?

3          MR. NI KOLAI :   Yeah.  I 'm  going to ask the 

4 witness som e m ore quest ions, and the - -  if there's an 

5 object ion from  Mr. Godfread, then the TTAB can decide 

6 whether it 's appropriate or not .

7          MR. GODFREAD:   I  think, yes, I ' ll object  only 

8 to the extent  if these follow-up quest ions don't  

9 direct ly flow from  Ms. Fraser 's correct ion or 

10 am endm ent  to the last  answer.

11          MR. NI KOLAI :   Okay.

12 BY MR. NI KOLAI :

13     Q.   Ms. Fraser, if you look at  page - -  or Exhibit  

14 3, it 's your Angel of Grief urn.

15          MR. GODFREAD:   I s this page 3 of which 

16 exhibit?

17          MR. NI KOLAI :   I 'm  sorry.  We're looking at  

18 Exhibit  3, page PM-TTAB 848.

19          MR. GODFREAD:   Okay.

20 BY MR. NI KOLAI :

21     Q.   And there's a picture of your urn there, 

22 correct?

23     A.   Yes.

24     Q.   And that  urn - -  that  picture shows a figure 

25 with wings, correct?
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1     A.   Yes.

2     Q.   And that  picture there shows a figure 

3 wearing - -  the figure with wings also has a long robe, 

4 correct?

5     A.   Yes.

6     Q.   And she has her head down, correct?

7     A.   Yes.

8     Q.   I n her arm s?

9     A.   Yes.

10          MR. GODFREAD:   Object ion, I  don't  believe 

11 these quest ions here are based solely on Ms. Fraser 's 

12 am endm ent .

13          MR. NI KOLAI :   I t  will be.

14 BY MR. NI KOLAI :

15     Q.   I s that  correct?

16     A.   Yes.

17     Q.   And she is leaning over a st ructure, correct?

18     A.   Yes.

19     Q.   And it  is a depict ion of the Angel of Grief 

20 urn - -  or, I 'm  sorry, the Angel of Grief m onum ent  in 

21 Rom e, correct?

22     A.   Yes.  This one is different .

23     Q.   Now, please turn your at tent ion to - -  I  

24 believe it  was Exhibit  2, page UPD 00065.  That 's your 

25 Weeping Angel Old World Bronze Urn.  
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1     A.   Um -hum .

2     Q.   Do you see that?

3     A.   I 'm  get t ing it .

4     Q.   Okay.

5     A.   Yes.  I  see it .

6     Q.   And that  - -  that  shows a figure that  has 

7 wings, correct?

8     A.   Yes.

9     Q.   And the figure with wings has a long, flowing 

10 robe, correct?

11     A.   Yes.

12     Q.   And the figure with wings with the long, 

13 flowing robe is an angel, correct?

14     A.   Yes.

15     Q.   And it  is also based on the Angel of Grief 

16 m onum ent  in Rom e, correct?

17     A.   But  it  is different .

18     Q.   I t 's based on it ,  though, correct?

19     A.   I t  is a depict ion.

20     Q.   Okay.  So both the Angel of Grief Art  Urn in 

21 Exhibit  3 and the Weeping Angel Old World Bronze 

22 art  - -  Bronze Urn are depict ions of the Angel of Grief 

23 sculpture or Angel of Grief m onum ent  sculpture in 

24 Rom e, correct?

25     A.   Yes.
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1     Q.   And because they have the t it le Angel of 

2 Grief, both appear to be gr ieving, correct?  The angel 

3 appears to be gr ieving in both, correct?

4     A.   I 'm  - -  I  would assum e that  was what  the 

5 art ist  wanted to convey when he created - -  had this 

6 created for his wife.

7     Q.   And your product  is an urn, correct?

8     A.   Yes.  All products are urns.

9     Q.   And because you put  the rem ains of a loved 

10 one in an urn, presum ably it  is also associated with 

11 grief, correct?

12     A.   With - -  m any term s are associated with gr ief.  

13 Mourning.  Many, m any term s are used.

14     Q.   Weeping?

15     A.   Weeping is som ething that  one does, and 

16 cannot  be seen on any of these angels.

17     Q.   But  a person who's gr ieving m ay be weeping, 

18 correct?

19     A.   Not  necessarily.

20     Q.   I f a person is gr ieving, they m ay weep, 

21 correct?

22     A.   They m ight .  I  talk to gr ieving people every 

23 day and they're never crying, alm ost  never.

24     Q.   The phrase weeping angel as it  appears in 

25 Exhibit  3 on page 848, you did not  put  a superscript  
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1 TM there, correct?

2          MR. GODFREAD:   Object ion - -  

3          THE WI TNESS:   Okay.  I 'm  not  on that  page.

4          MR. GODFREAD:   Pardon m e.  I ' ll repeat .  

5 Object ion, this does not  relate to or flow from  the 

6 one am ended answer and opposing - -  Counsel or Opposers 

7 already closed cross.

8          MR. NI KOLAI :   She reopened cross when she 

9 am ended her answer when there was no quest ion pending, 

10 so I  think that  I 'm  - -

11          MR. GODFREAD:   I  know.  I 'm  just  stat ing the 

12 object ion that  - -  

13          MR. NI KOLAI :   Understood.

14          MR. GODFREAD:   - -  I 'm  object ing to any of the 

15 quest ions to the extent  they don't  flow from  that  one 

16 am ended answer.

17          MR. NI KOLAI :   Her am ended answer was that  

18 this was not  - -  even though it  was descript ive, it  

19 st ill could be a brand, and I 'm  not  - -  we'll argue 

20 that  later.  There's no need to do it  here.  I  have no 

21 further quest ions.

22          MR. GODFREAD:   Just  a few on redirect .

23                 REDI RECT EXAMI NATI ON

24 BY MR. GODFREAD:

25     Q.   Mr. Nikolai asked you m any quest ions about  



Deposit ion of Susan Fraser  -  1 2 / 5 / 2 0 1 4
Perfect  Mem or ia ls, LLC v. United Pr ior it y Dist r ibut ors

6 1 2 .3 3 8 .3 3 7 6
Benchm ark Report ing Agency

Page 40

1 Exhibits 2 and 3 and what  is being depicted in those 

2 pictures.  I  think it 's safe to say you answered 

3 som ething along the lines of they all have som ething 

4 to do with a statue in Rom e.  

5          My quest ion is do any of them  - -  are any of 

6 them  an exact  replica of that  statue in Rom e?

7     A.   No.

8     Q.   Do - -  and I ' ll point  to exhibits - -  I  have 

9 them  in front  of m e, Exhibits 2 and 3, the picture 

10 that  appears on the first  page of those.  I  think 

11 Exhibit  2, the first  page is the Weeping Angel Wood & 

12 Art  Urn, and the top of Exhibit  3 is the Angel of 

13 Grief Art  Urn.

14     A.   Um -hum .

15     Q.   Do those two urns - -  are those two urns m ade 

16 of different  m aterials?

17     A.   They're m ade of different  m aterials and 

18 they're actually quite different .  The Angel of Grief 

19 has the poem  from  the or iginal statue and - -  

20     Q.   Are the - -  oh.  Go ahead.  

21     A.   The Weeping Angel does not  have a poem .

22     Q.   Are the angels as depicted, are they in 

23 different  poses or postures?

24          MR. NI KOLAI :   Object ion, leading.

25          THE WI TNESS:   Her - -
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1          MR. GODFREAD:   Go ahead and answer, if you 

2 can.

3          THE WI TNESS:   Her shoulders are rounded.  Her 

4 arm s are in different  posit ions on both of them .  

5 Com pletely different  posit ions her arm s are in.

6 BY MR. GODFREAD:

7     Q.   But  whether they are both adapted from  the 

8 sam e statue or m onum ent , they are not  - -  they're not  

9 each the sam e - -  

10     A.   No.

11     Q.   - -  as each other.

12     A.   No.  No.  The line for Angel of Grief and 

13 Weeping Angel, for branding for each of these, our 

14 plan was to build out  com pletely different  products 

15 with other types of products, but  our process has been 

16 halted, and we have only what  we have to work with 

17 unt il we can go forward again.

18          MR. GODFREAD:   Nothing further.

19          MR. NI KOLAI :   Thank you, Ms. Fraser.  

20 Appreciate it .

21          THE WI TNESS:   Thank you both.  Have a good 

22 day.

23          MR. GODFREAD:   And we're off the record.

24          (Discussion off the record.)

25          MR. GODFREAD:   We're back on the record.  
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1 Just  going back on the record to indicate or clar ify 

2 that  Ms. Fraser will read and sign the deposit ion 

3 t ranscript  once it 's available.  Any other 

4 st ipulat ions or statem ents for the record?

5          MR. NI KOLAI :   No.

6          THE WI TNESS:   Yes.  Okay.

7          MR. GODFREAD:   Any quest ions on your end?  

8          THE WI TNESS:   No.

9          MR. GODFREAD:   Let 's go back off the record, 

10 and thank you.

11          (Off record.)

12          MR. NI KOLAI :   Could I  just  order that  in 

13 standard form ?

14          THE REPORTER:   Yes.  Paul, you want  a copy as 

15 well?

16          MR. GODFREAD:   Yes, please.  I n elect ronic or 

17 pdf would be great .

18          MR. NI KOLAI :   Oh, yeah, I  want  it  in 

19 elect ronic and pdf as well.  

20          (Off record.)

21          (Whereupon the deposit ion was 

22          adjourned at  the hour of 10: 00 a.m .)

23                           

24                           

25                           
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1         DECLARATI ON UNDER PENALTY OF PERJURY

2          

3              I ,  SUSAN FRASER, do hereby cert ify under 

4 penalty of perjury that  I  have read the foregoing 

5 t ranscript  of m y deposit ion taken on Decem ber 5, 2014;  

6 that  I  have m ade such correct ions as appear noted 

7 herein;  that  m y test im ony as contained herein, as 

8 corrected, is t rue and correct .

9          

10          DATED this _______ day of _______________, 

11 2014, at  _____________________, California.

12          

13          

14          

15                   ______________________

                     SUSAN FRASER

16

17

18

19

20

21

22

23

24

25
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1               REPORTER'S CERTI FI CATI ON

2          

3              I ,  Allison Gerdes, Cert ified Shorthand 

4 Reporter in and for the State of California, do hereby 

5 cert ify:

6          

7              That  the foregoing witness was by m e duly 

8 sworn;  that  the deposit ion was then taken before me at  

9 the t im e and place herein set  forth;  that  the 

10 test im ony and proceedings were reported 

11 stenographically by m e and later t ranscribed into 

12 typewrit ten form  under m y direct ion;  that  the 

13 foregoing is a t rue record of the test im ony and 

14 proceedings taken at  that  t im e.

15          

16              I N WI TNESS WHEREOF, I  have subscribed m y 

17 nam e on ________________________, 2014.

18          

19          

20          

21          

22                        _____________________________

                       Allison Gerdes, CSR NO. 8649

23

24

25
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